Bureau of Customs and Border Protection, DHS, Treasury

(see part 181 of this chapter) and, ac-
cordingly, the provisions of §§10.302
through 10.311 of this part apply only
to goods imported from Canada that
were entered for consumption, or with-
drawn from warehouse for consump-
tion, during the period January 1, 1989,
through December 31, 1993. In situa-
tions involving goods subject to bilat-
eral restrictions or prohibitions, or
country of origin marking, other cri-
teria for determining origin may be ap-
plicable pursuant to Article 407 of the
Agreement.

[T.D. 96-35, 61 FR 19835, May 3, 1996]

§10.302

Subject to the more specific expla-
nations of the criteria in §§10.303 and
10.305 of this part, goods classifiable
under an HTSUS heading or sub-
heading for which the symbol ““CA” ap-
pears in the ‘“‘special’’ column are eligi-
ble for a preference if:

(a) Originating goods. The goods origi-
nate in Canada or the United States, or
both, and

(b) Direct shipment required. Except as
provided in §10.306(b), are directly
shipped to the United States from Can-
ada.

Eligibility criteria in general.

§10.303 Originating goods.

(a) General. For purposes of eligi-
bility for a preference under the Agree-
ment, goods may be regarded as origi-
nating goods if:

(1) Wholly of Canadian or United States
origin. The goods are wholly obtained
or produced in the Territory of Canada
or the United States, or both, as set
forth in General Note 3(c), HTSUS;

(2) Transformed with a change in classi-
fication. The goods have been trans-
formed by a processing which results in
a change in classification and, if re-
quired, a sufficient value-content, as
set forth in General Note 3(c), HTSUS;
or

(3) Transformed without a change in
classification. An assembly of goods,
other than goods of chapters 61 to 63 of
the HTSUS, which does not result in a
change in classification because the
goods were imported in an unassembled
or disassembled form and classified as
the goods, unassembled or disassem-
bled, pursuant to General Rule of In-
terpretation 2(a), HTSUS, or because

§10.304

the tariff subheading for the goods pro-
vides for both the goods themselves
and their parts, shall nonetheless be
treated as originating goods if:

(i) The value of originating materials
and the direct cost of assembling in
Canada or the United States, or both,
as defined in §10.305 constitute not less
than 50 percent of the value of the
goods when exported to the United
States;

(ii) The assembled goods are not sub-
sequently processed or further assem-
bled in a third country; and

(iii) The goods satisfy the require-
ment in §10.306.

(b) Originating materials. For purposes
of this section and §10.305, the term
“materials’ means goods, other than
those included as part of the direct
cost of processing or assembling, used
or consumed in the production of other
goods, and the term ‘‘orginating’ when
used with reference to such materials
means that the materials satisfy one of
the criteria for originating goods set
forth in paragraph (a) of this section.

(c) Change in classification. For pur-
poses of paragraph (a) of this section,
the expression ‘‘change in classifica-
tion” means a change of classification
within the Harmonized Commodity De-
scription and Coding System (Har-
monized System) as published and
amended from time to time by the Cus-
toms Cooperation Council.

(d) Articles of feather. The goods are
eligible to be treated as originating in
Canada pursuant to General Note
3(c)(vii)(R)(12)(ee), HTSUS.

[T.D. 92-8, 57 FR 2453, Jan. 22, 1992]

§10.304 Exclusions.

(a) Changes based on simple processing.
No goods shall be considered origi-
nating for purposes of eligibility under
the Agreement if they have merely un-
dergone simple packaging or simple
combining operations, or have under-
gone mere dilution with water or with
another substance that does not mate-
rially alter the characteristics of the
goods.

(b) Other excluded processing. No
goods shall be considered to be origi-
nating merely by virtue of having un-
dergone any process or work in which
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§10.305

the facts clearly justify the presump-
tion that the sole object was to cir-
cumvent the provisions of Chapter 3 of
the Agreement.

§10.305 Value content requirement.

(a) Direct cost of processing or assem-
bling—(1) Definition. For purposes of ap-
plying a specific rule of origin under
the Agreement which requires a value
content determination, the terms ‘‘di-
rect cost of processing” and ‘‘direct
cost of assembling’ mean the costs di-
rectly incurred in, or that can be rea-
sonably allocated to, the production of
goods, including:

(i) The cost of all labor, including
benefits and on-the-job training, labor
provided in connection with super-
vision, quality control, shipping, re-
ceiving, storage, packaging, manage-
ment at the location of the process or
assembly, and other like labor, wheth-
er provided by employees or inde-
pendent contractors;

(ii) The cost of inspecting and testing
the goods;

(iii) The cost of energy, fuel, dies,
molds, tooling, and the depreciation
and maintenance of machinery and
equipment, without regard to whether
they originate within the territory of
the United States or Canada;

(iv) Development, design, and engi-
neering costs;

(v) Rent, mortgage interest, deprecia-
tion on buildings, property insurance
premiums, maintenance, taxes and the
cost of utilities for real property used
in the production of the goods; and

(vi) Royalty, licensing, or other like
payments for the right to the goods.

(2) Exclusions from direct costs of proc-
essing or assembling. Excluded from the
direct costs of processing or assembling
are:

(i) Costs relating to the general ex-
pense of doing business, such as the
cost of providing executive, financial,
sales, advertising, marketing, account-
ing and legal services, and insurance;

(ii) Brokerage charges relating to the
importation and exportation of goods;

(iii) Costs for telephone, mail, and
other means of communication;

(iv) Packing costs for exporting the
goods;
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(v) Royalty payments related to a li-
censing agreement to distribute or sell
the goods;

(vi) Rent, mortgage interest, depre-
ciation on buildings, property insur-
ance premiums, maintenance, taxes,
and the cost of utilities for real prop-
erty used by personnel charged with
administrative functions; and

(vii) Profit on the goods.

(3) Interpretation—(i) Indirect mate-
rials. Under the definition of ‘‘mate-
rials” set forth in §10.303(b), certain
types of materials are treated as direct
costs of processing or assembling under
paragraph (a) of this section. This ap-
plies principally to materials used or
consumed indirectly in the production
of exported goods, where no portion of
those materials is physically incor-
porated in the exported goods. In addi-
tion to the items specified in paragraph
(a)(1)(iii) of this section, such mate-
rials include items such as gloves and
safety glasses worn by production
workers, tape used in painting proc-
esses, and tools, materials and spare
parts used in the repair and mainte-
nance of machinery and equipment
used in the production of the exported
goods. Such materials are to be distin-
guished from waste and spoilage speci-
fied in paragraph (b)(1)(ii)(C) of this
section, which relate to materials that
are physically incorporated in the ex-
ported goods.

(ii) Directly incurred. In order for
costs incurred by a production facility
to be treated as direct costs of proc-
essing or assembling, those costs must
be directly incurred in the production
of the exported goods and not merely
associated with the production facility
as peripheral costs necessary to oper-
ate the facility. In addition to the ex-
clusions set forth in paragraph (a)(2) of
this section, such peripheral costs in-
clude labor costs for nurses tending to
employees, for accounting personnel
involved in physical inventory taking,
for personnel responsible for pur-
chasing or requisitioning materials to
be used or consumed in the production
process, and for second level super-
visors and above who are not directly
involved in the production process.

(iii) Labor costs. Under paragraph
(a)(1)(i) of this section, labor costs in-
cludable as direct costs of processing or
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